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THE CONPTROLLER ORENKERAL
DRCISION OF THE UNITED STATER
wABHIMGTON, D.C, QOBAa8
FILE: B-187838 DATE: MAR 2 1977

MATTER OUF:Jaok M. Berastein - Waiver of oversayment

DIGEET: pusployee who recetred srvopcow
payment of living quarters allowancs
may ot be granted waiver of debt
because, in view of employwr
lengthy nervice kisiory, kmev * dge
oconcerning oligibilily tor gllowances,
apd information officially provided
him, employee was st fauit for failure
o inform smploying mmﬂ previovs
denial of living Quarters WaRce,

This sstion concerns the n:nldur. Jask M. Bernstein
of the disallowance by our Claims Division of his applicution for
waiver of ties alaim by the Unitid ftates against him for sa
overpayment of a liviag gmarters allswance in the amount of
$8,300. 75. The overpiyment was mado 9 Mr, Bernstein while
he was & civilien empicree of the United States Marine Corps from
August §, 1068, 0 January §, 197E. Mr. Bernstein hed requested
? of the claim uadir the pravisioay of 5 U.8.C. § 3884,

The rcoord indicates that K(r, Berssicia wan cnﬁo;vd in
Okinawa by the United Siates Army from October 1, 19047, w0
Octoter 10, 1081, when he el hls civilian position 0 start
his own husiness ia Okinawa, the tini2 of his resignation,

Mr. Berustein was !aforined of the 1 year limitation on his en-
titlement (0 return tramsporiation 1 the United States at Govern-
ment expense. Mr, Bernrtein torminsted his business in July
1088, and om N1y 7, 1038, war reemployed in Okinawa by the
United States Army and ei'ronecusly permitted 0 execute a
transportation agrsemont. In September 1958, he wus notified
that he was considered loi:ally hired, and therefore ineligible
for certain allowamces, fzxcluding the living quarters allowance,
Mr, Bernstein's tranaporiation agreement war therefore with-
drawn at that time,

In 2? 1888, Mr., Brrasteia wrote 1o the Department of the
Army  a member of Congress protesting his lack of eligibility
for a foreign post differential and other allowances., Ian response
ha inquiries, the Pspartment of the Army, in a letter dated July 23,
1988, cited to Mr, Bernstein and explatned in full, civilian personnel
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laws regulating entiilement to the post differvatial. The Army
farther advised him that as a local hire, he was fmeligidble for
the differentin), based on the fact that he had resided in Okincwa
for almost ¢ years pri..” 1o his reemplepnent, during whi: he
was self employed as the owner of his owa business,

In December 1085, Mr. Bernstein was verbally informed that
he may have been euqlble for a trausg ‘rtation agreement based
upon section T3, 2-4¢{2) of the Depariment of the Army Civilian
Persomn<! Regulationw (June 38, 1081) which provided as fellows;

"in any other cane where the tndividual
claimg entitlement to retarn transportation
based on United States residence, the eversea
command will make a determination, based on
all available facts, us to whether such residence
had been maintained in fact. Such frctors as
ownership of property, voting registration, and
other gpecific evidenca of continuod ties %o the
United Stetes mvay be considered for this purpose.
Similarly participation in local elections and
wativer of United States tax liability based on
foreign residence will be considernd as forfeiting
:ny claﬁm to bona fide rezidence in the United
States,

Upor: receipt of thia information, Mr. Bernstein agaim wrote fo »
member of Congress and to the Chairman of the Civil Service Com-
mission concerning his eligibility for a living quarters allowance
and o ‘ransporiation agreement, In response fo these inquiries,
Mr. Pernstein’s employing agency recited to him the applicable
provisions of the Depat ‘ment of State Standardised Regulations

and explained the effect of the above-quoted previsions,

Mr. Bernnstein was informed that he had been asked by his employ-
ing agency to furnish proof of residence and proof thut he had filed
income {axen for the years 1081 through 1958, Sincc at that time
Mr. Bernatein apparently falied to svbmit the required evidence,
he was advised that he wan ineligibile for a living quarters al-
lowance and transportation agreement, Evidently, Mr. Bernstein
subsequently submitted evidence sufficient to vatisfy the require-
mente of CPR section T3, 3-4¢(2) becuuse he was permitted to
exccute A trensportetion agreement on July 13, 1988, He d¢id net,
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bowover, mert th- more stringent requirementa for the living
muaricre allowsnse, poot diffevential, ov other allowanc: s, a9
preasribed in th- Btandavrdised Regulations sine: it does not appear
that ruch allowanses wzee guthorised at that time,

‘In feptember 1640, Mr, Bernstein was travsferred to Tekishiki,
Keremna Inlands,  While stationed at that locatioz, he was paid a
foveign post differential and a ssparste muintenance allowsnce.

The recerd does nol, however, establish the basis on which these
sllowansen were sutharised. .
Although it is met clear from the reeord when Mr, Berastain

returited W Okinawe, he was separated from his eix.ploym . ut with
the Armny om August 3, 1960, and, on August 3, 960, accerpied a
civilian positien with the Marine Corps fa Okitawa. “Upon his
mtrance on duty, Myr. Bernetein exceciitod a transportation egec~-
ment and, wpen spplicstion, wis sitherised a living quarters
allowsnee. The quarters allowance wis appar suthorized
based en the fact (hat he had previously recilved post differertial
and separate maintesance allcwance. No further administrative
fwvestigation wes made and Mr. Bernsteia received a living quarters
allowsace watil the peyment wan questioned and t>rminated effective
Janwary b, 1978,

Upon terinination of the tmpreoper payment, it was determined
that Mr. Bernsteina was indebted to the United States in the amount
of $8,39¢. 75. repreasenting the total overpayment from 1989 through
1375. Pursuant to § U. 8. C. § 3884, Mr. Berndtein requested waiver
of thias dedt. Ih » 1otter dated July 14, 1976, ouwr Clairs + Civision
denicd Mr. Berustein's reqicst on the grounds that e ‘vas at'fault
for failing to imforis the Marine Corps that he had teen properly
dvnicd a living guarters allowancao by ihe Departmen; of the Army.
Mr. Rerastein has appealed that detcrmination to this Office. The
statutory anthority for our sorsidevation of this request for watver
in found at 8 U. 8. C. § 8084, which permitr the watver of a clabm
of the Unitad Stater arizing out of an erroneous payment of pay
snd allowanc:n. Under the express terma of the statute, walver
may not be made if there axiats, in comnection with the claim, an
indication cf fault or lack of good faith on the pa:t of the employee
or any other uperton bhaving an mterest in obtaining the waiver.
Therefore, if it in d-termined that, urnder the circwnstences, a
veagonable xnan would have mpdo inquiry ae to the corrcctnens of
peyment, but the employee éid vot, then the employee is not
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fece from foult. sed the alatm againnt him ey not be walved.,
B-195863. Jumc 11, 1909,

Generally. an employee is not without fanlt when, by reaven
of hiw ponition. experirnee, kmowl-dge, or aceviee kistory, ke
i# or should hav~ beenm aware of am ove ot and taken
corrrative sction B-174301, Cetober 23, 1871, Thus, whevre
an olcn:‘bzg h.:ll vl-u rze:;u{;‘ ol overneas plmn-:..“ he
waRr \ o wi pat wledge concevuing post even~
tials and, therefor:, was dewi’d waiver bocanse he should hawre
kmowh & paym-ut wan tmproper. B-173084, Jwme 1. 1973, Further,
S- comditions st m fm; vcllnr h.lﬁo statate -‘I??. fan -

cment re t at R el Sor. regu mors
than m:z- g: femit - they impune AW, amployee 0
affirmative obligation t5 iaform the proper offisial of All infor-
mation rolative to the propricty of, or hiv eligibility for. a
payment. B-171891, March 33, 1971. Thia obligation is mol die-
charg-4 by move ineuiry since a the absean » Of offieial motiss
that the payraeata were wot in error, he casmot ve
to relain epoess paym onts withow! being cbligated $5 make a
ré-l;‘-ﬂ therzof when the evror is corrseted. B-171944, March 33,

In hie appoal. Mr. Rernstein har wrged scveral reasens for
rever: 3]l cf the denial by owr Claime Division of his roquest for
walve:., Pireat, b states that the former civilian perscanel officer
at his place of smploymcat vieommended fhat walver be grasted in
virw of the agency's nogligetec in anthorising and ccdtinsing the
peyments,  Althongh ugency recomm enditions conceraing watver
ar~ not dinding oa thir Cffice, we wote that, contrary to the
position tak-m by thc form r elvilism persomm-l officer, the
Commander of the Navy Accounting and Pinanc: Center has,
in & rtatrthcont datod March 13, 1975, rreommmend -d dental of
the watver request.

Mr. Bernstoin ferther contends that 2e should be graiited
watver bevrd on the fact that he had execcuted tramaporw’ion
agr-:mentn with the Army, Wavy, and Mariac Corps. Aa noted
abovs, Mr. Berartcin'e ~ligiblity for this agre-meut was evid stly
d-tremined endee the lesn string-at provisione nf section
T3 2-4¢(2) of th pow-ruprecded Clvilian Perrezmel Regulations.
Although that provision war futitially carvt 'd over to the X int
Trav:]l Rogulations. it wae clfminaird by changs 104, effcotiyr
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pll!'y o lighiliy Bor & ..-"".‘.’.'.."'.-:..':‘:' ol wae

ol ae'h @ ' Y agreemcat was
sepavatr from snd not deterninative of his ¢ ity for ether
sllowanecs. Mv. Boraateln +as informrd of en¥ 3
1968 i 4 Letter from the divestor of eivilisn perossmel ot hin
Meadguavicrs. Accordingly. the faet that Mr.” Beranteln ex-
oguted % 'raneporistion agreement may sot form the basio for
watver in this eane,

" Mv. Bermatein addit ntates thut he beli-ved bie ooal
hir: ntates hod bern chang~d by resion of the foreign post dif-
ferestial snd scparate maintenance allovane: which he received
whil: stationcd at Takaehiki. Under the regulations then n effeet,
am rmploy=e wh), by rcason of his being hived locally, was in-
eligible for a querters allowane~ was likewisr ineligible for a
separat~ maigtcnance allovens: and post differential. Seo Da;lort-
ment of Statc Stamderdised Regulations section 031.1. 031. 8, 031.3
(August 1]. 1988!. A'lough Mr. Berastcin had proviousiy been
d-ni{-d tk s aliowsmerns, there in oo jndization ..t ne qucntioned
the propeirty of ety ra\ ot hat time, Pvsia~s, although he
stat-a that it was his bell-f thit canployece elijible for sweh al-
lowane:a were alvo elig.ol~ for a ltving quarters allowanee, e
evidoutly did mot tak~ astion consonant with that belict sach a»
rubmnitting s applicstion for the quarters allowance. Conrequently,
and by Praros of the vorking Imowl of the regulations expresned
by Mr. Bernstoin Jonccrning s ¢ \ity ia his s=yera)l imquirien,
and fu tight of the specific information Feecived in response %
Gos- inquivice, &> obje ..ve evid-uee rcbuta Mr. Devnatein's
comientions that ke drlicrved his sintes as a local hirc bad been
chauged. B-178888, Deacmber 31, 1073,

Fizally, Mr. Sernatein contends that a d-nial of watver would
not be fair wnder the circunetancce ti@es Ao would be thw
"rerwiincd” for the negligene: of Goversment officials, and that,
i he {n pavtially at fault, he should be charged azcording™:” How-
evar, wdcr thr statate, thero is no provirioa for
walvery hascd wpom eomparatise failt. 5 U. 2. C. § $584(0) (1)
nrovides that he Comptrollsr Gencral may not reveise his au-
hority o watvr any clu'm if. fu hir opinion, theve oxists, in con-
nectirn with the elaim, 4 iadisation of. ammong other things, fault
or laek of good faith om the part of the employee. In view of
the foregoing, particularly the Wmformiation officially provided
to M7 Berastcin and his working kmowlcdge concrraing nlighility




for the variowr allowances, we agree with the determination of

oar Clatms Division that Mr. Berastein wvas 8t fanl

to inform the appropriste Marine Corpe officiala of his prior denfal
of & living quarters allowanece by his previows employer.

Accordingly, we her swstain the devinl by pur
Divinion of Mr. Bernstein's requent for valver of the clatm of
the United Staten aguinet hinn.

R.I.mm

Acting c-;;*.."ollér Gemeral
- .of the Unitad States






